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      O R D E R / J U D G M E N T 

1.        This proceeding u/s 125 Cr.P.C. for grant of monthly 

maintenance in favour of the petitioner has arisen out of the petition 

filed by the petitioner Musstt. Surima Khatoon against her husband 

before the Court of Sub Divisional Judicial Magistrate (M), 

Hatsingimari. After registration of the case, notice to show cause was 

issued to the opposite party Md. Afzal Hussain, who appeared and 

contested the proceeding by filing written statement. Subsequently, 

the Opposite Party remained absent in the court without step and the 

Court was pleased to debar the Opposite Party from adducing his 

evidence. 

 

2.            Petitioner’s case in brief is that she was married with the 

opposite party (o/p) according to Islamic rites and rituals 12 years 

back and lived the conjugal life with him. Out of their wedlock she 

became mother of two child namely Arifa Begum (11 years) and Soriful 
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Islam (8 months).It is stated that the Opposite Party started both 

physical and mental tortures on her in demand of Rs.80,000/ as dowry. 

As she was unable to fulfill the demands of the opposite party, he 

along with other family members continues to torture her physically 

and mentally. Consequently, the petitioner was subjected to physical 

assaults by the opposite party in demand of dowry and ultimately 

driven out from the matrimonial home along with her two minor child. 

Under such compelling circumstances she took shelter at her paternal 

home. Since her living at the paternal home, the opposite party 

willfully neglected to maintain her and her two minor child in spite of 

having sufficient means. The opposite party is a mason by profession 

and also having landed properties of 7 bighas. He has the ability to pay 

maintenance and from all sources he is earning at least Rs. 30,000/ per 

month. She has no income of her own. Hence, this petition for 

maintenance allowance of Rs. 7,000/- p.m., for the petitioner and Rs. 

5,000/ each for her two minor child from the date of filing of the 

petition. 

 

3.   The Opposite party contested the proceeding by filing w/s and 

denied the averments of his financial condition and assaults. He denied 

the allegations of demand of dowry, torture, pleadings in respect of his 

income, etc. The Opposite party denied the fact of marriage with the 

petitioner and paternity of the two minor child. He pleaded that the 

petitioner wanted to marry him in spite of knowing the fact that he is a 

married person. It is also stated that the petitioner lodged a false case 

against him with the O/C, Sukchar P.S which is registered as Sukchar 

P.S. Case No.118/2013 u/s 420/376/325,IPC.The opposite party has 

no income and he earns his livelihood as a daily labour. He has no 

landed properties of his own. In view of the above, the Opposite party 

prayed for dismissal of the petition for maintenance. 
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4.    During trial the opposite party remained absent in the court 

and he was debarred from cross examining the PWs and adducing his 

evidence. In support of her case, the petitioner led her evidence as 

PW1. I have heard the oral arguments of learned counsel for the 

petitioner side. I have also gone through the case record and the 

evidence on record. In this case, the opposite party in his W/S denied 

the fact of marriage with the petitioner and paternity of the two minor 

child. 

 

4. Points for determination are: 

          (i) Whether the petitioner is the legally married wife of the 

opposite party and her two child were born due to 

cohabitation by the opposite party? 

   (ii) If so, whether the petitioner has sufficient ground to live 

separately from the opposite party? 

    (iii) Whether the petitioner was neglected by the opposite 

party in spite of having sufficient means for maintaining 

her? 

         (iv)      If so, what should be the quantum of maintenance?  

  

Discussions, Decisions and the reasons thereof:- 

For convenience and brevity all these points are taken up 

together for discussion:- 

5.       PW1, namely Musstt. Rupali Begum is the 1st party/petitioner 

of the case and in her evidence in chief she reiterated whatever stated 

in her petition and deposed that she was married with the opposite 

party namely Md. Golam Hussain 29 years back according to Islamic 

rites and rituals and lived the conjugal life with him. Out of their 

wedlock she became mother of five childrens. It is stated that the 

Opposite Party started both physical and mental tortures on her in 

demand of money as dowry but the petitioner continued to live in the 
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conjugal life amid all adversities. As she was unable to fulfill the 

demands of the opposite party, she was subjected to physical assaults 

by the opposite party and ultimately driven out from the matrimonial 

home. It is stated that her younger daughter namely Sunita Khatoon @ 

Somitta Begum resides with her and other 4(four) childrens have 

already married. It is stated that the petitioner has remarried and 

living the conjugal life with her 2nd husband. The opposite party 

willfully neglected to maintain her daughter in spite of having 

sufficient means. The opposite party is a conductor of ASTC Bus and 

also having landed properties. He has the ability to pay maintenance 

and from all sources he is earning at least Rs. 40,000/45,000 per 

month. She has no income of her own. Hence, this petition for 

maintenance allowance of Rs. 15,000/- p.m., for her minor daughter 

namely Sunita Khatoon @ Somitta Begum from the date of filing of the 

petition. 

 

6.        However during trial it appears that the opposite party did 

not contest the case by filing his written statement nor did cross 

examine the 1st party/petitioner. In absence of the same there is 

nothing on record to disbelieve the genuineness of the evidence 

adduced by the 1st party/petitioner. It is a settled principle of law that 

pleadings have to be specifically denied, if the same is not specifically 

denied, the same is deemed to be admitted. However from the above 

evidence on record and Exhibit.1, it appears that child namely Sunita 

Khatoon @ Somitta Begum was born due to cohabitation by the 

opposite party. Relying on the unrebutted evidence of the 1st 

party/petitioner, it is seen that the Opposite party inflicted both 

physical and mental torture upon the 1st party/petitioner in demand of 

dowry and she was driven away from her matrimonial home along with 

her five childrens. In view of the above, it is seen that the 1st 

party/petitioner is succeeded to prove her case against the Opposite 
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party. Hence the points for determination are answered in the 

affirmative and the 1st party/petitioner is entitled to get the reliefs as 

prayed for. Although the burden of proof to establish a case u/s 125 

Cr.P.C. is on the party who claims maintenance but the party is not 

required to prove its case beyond reasonable doubt. A proceeding u/s 

125 Cr.P.C. is not the prosecution of a criminal charge nor is the 

respondent an accused. The provision of Section 125 Cr.P.C. is meant 

to achieve a social purpose and has been enacted with a view to 

provide summary relief to a wife, children and parents, the purpose 

being to prevent vagrancy and destitution. The 1st party/petitioner 

party can establish its case on the preponderance of probability.” From 

the totality of evidence, it can safely be held that the petitioner was 

subjected to cruelty by the opposite party and it is a justified ground 

for living separately from her husband. 

 

7.     The petitioner claimed that the opposite party is a conductor 

of ASTC Bus and also having landed properties. He has the ability to 

pay maintenance and from all sources he is earning at least Rs. 

40,000/45,000 per month. Considering all these material in respect of 

income and the fact that the opposite party is an able bodied man, it 

may safely presume that from all sources the opposite party is earning 

at least Rs. 20,000/ per month. 

  

8.    The petitioner in her evidence deposed that the opposite party 

never paid any maintenance to her minor daughter namely Sunita 

Khatoon @ Somitta Begum. Hence, non-payment of maintenance is 

clear admission of negligence by the opposite party in spite of having 

sufficient means. Nonpayment of maintenance to the minor daughter 

in spite of having sufficient means amounts to refusal to pay 

maintenance. Considering all this, I hold that the petitioner was 

neglected by the opposite party in providing maintenance and as such 
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the petitioner is entitled to get maintenance from the opposite party 

for her minor daughter. 

                                                

9.       From the facts and circumstances as decided above, I held 

that the petitioner is entitled to get maintenance for her minor 

daughter from the opposite party. In respect of quantum of 

maintenance, considering the fact of income of the opposite party, 

necessity of the petitioner and minor daughter, educational and 

medical expenditure, present market condition, financial status of the 

parties, etc, I am of the considered opinion that an amount of Rs. 

2,000-(Rupees Two Thousand) only per month for the minor daughter 

of petitioner as her monthly maintenance will be just and proper at this 

stage. In respect of the effective date of the maintenance order, I am 

of the considered opinion that this order shall be effective from today, 

the date of order i.e., 05.12.2017. 

                                                   O  R  D  E  R 

10.       The petition u/s 125 Cr.P.C. is allowed. The opposite party 

Md. Golam Hussain is directed to pay Rs. 2,000/-(Rupees Two 

Thousand) only per month to the daughter of the petitioner namely 

Sunita Khatoon @ Somitta Begum as her monthly maintenance. This 

order shall be effective from today, the date of order i.e., 05.12.2017. 

 

11.       Judgment/order is pronounced in open court. Case is 

disposed of ex-parte.  

 Given under the hand and seal of this court on this 5th day of 

December, 2017 

 

 

    (HEMANTA KUMAR DAS) 

                           SDJM (M), HATSINGIMARI 
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A P P E N D I X 

  

1.  1st Party’s Witnesses: –  

   

     PW1- Musstt. Rupali Begum 

 

2. 2nd Party’s Witnesses:- None 

   

3. 1st Party’s Exhibits :  

       Exhibit.1: Birth Certificate  

   

4. 2nd Party’s Exhibits:- Nil 

 

        

    
            (HEMANTA KUMAR DAS) 

                        SDJM (M), HATSINGIMARI 

 


